
THAI ADDENDUM 
TO THE GLOBAL MASTER SECURITIES LENDING AGREEMENT
IN RELATION TO THE OFFSHORE TRANSACTION

This Thai addendum (the “Offshore Addendum”) to the 2010 Global Master Securities Lending Agreement between [LENDER] (the “Lender”) and [BORROWER] (the “Borrower”), dated [DATE OF AGREEMENT], as amended or supplemented from time to time, (the “Agreement”) is entered into on [START DATE]. The Offshore Addendum applies to the transaction which none of the parties thereto is a resident of Thailand (the "Offshore Transaction") and applies to Loans of securities listed on the SET (each, a “Thai Loan”; together the “Thai Loans”).

THE PARTIES AGREE AS FOLLOWS:

1. INTERPRETATION
	
1.1 Except as otherwise provided or modified below, capitalized words shall have the same meaning as set out in the Agreement.

1.2 “Common Shares” means securities designated for local investors listed on the SET and registered with the TSD.

1.3 “Foreign Shares” means securities listed on the SET other than NVDRs which are registered with TSD by the issuer as capable of being held by investors who are not residents of Thailand for the purposes of applicable foreign ownership restrictions.

1.4 “NVDR” means a Non-Voting Depository Receipt issued by Thai NVDR Co., Ltd. which is listed on the SET and registered with the TSD.

1.5 “SET” means the Stock Exchange of Thailand.

1.6 “Thai Baht” means a lawful currency of Thailand.

1.7 “Thai Securities” shall mean securities that are eligible for the Thai Loans which shall comprise Common Shares, Foreign Shares and NVDRs which are registered in the securities depository system of the securities depository licensed under the law on securities and exchange of Thailand.

1.8  “TSD” means the Thailand Securities Depository Company Limited.

In the event of any inconsistency between the terms of this Offshore Addendum and the Agreement with respect to Thai Loans, this Offshore Addendum shall prevail.

2 THAI LOANS

2.1 Securities that are eligible for Thai Loans under this Offshore Addendum include Thai Securities and any other securities issued in Thailand. 

2.2 For the avoidance of doubt, each Thai Loan will be a Loan for the purposes of the Agreement, as supplemented by this Offshore Addendum.

3 CORPORATE ACTIONS

Where the Lender notifies the Borrower to exercise a right in respect of any Loaned Securities pursuant to paragraph 6.7 (Corporate actions) of the Agreement within a reasonable time period, and if the exercise of that right requires the payment of a sum of money, the Lender will pay to the Borrower such sum of money in [Thai Baht]/[US Dollars] either on the official pay date as confirmed in the relevant offer document or on such other date as agreed between the Lender and the Borrower.

4 [EARLY RECALL

Paragraph 8.1 of the Agreement shall be amended with respect to Thai Loans such that the Lender is entitled to call for the redelivery of all or any Equivalent Securities at any time by giving notice on any Business Day of not less than one Business Day less than the standard settlement time for such Equivalent Securities on the SET. The Borrower agrees to pay within one Business Day of a demand from the Lender and hold harmless the Lender with respect to all reasonable costs and expenses properly incurred which arise directly from the Borrower’s failure to comply with a recall notice with respect to Thai Securities, including but not limited all borrowing costs, fines and penalties incurred by the Lender other than (a) such costs and expenses which arise from the negligence or wilful default of the Lender and (b) any indirect or consequential losses.][footnoteRef:1] [1:  CMHM Note: This clause is an optional clause for the parties to consider if the parties have concerns with settlement cut-off times.] 

[bookmark: m_3706066165290733831__Hlk111573813]
5 EQUIVALENT SECURITIES WHICH ARE FOREIGN SHARES

For the avoidance of doubt, (a) Foreign Shares are not equivalent to shares of the same issuer which are not Foreign Shares and (b) NVDRs are not equivalent to Foreign Shares or shares. If the Lender has lent to the Borrower Foreign Shares, the Lender will not accept the return of Thai Securities which are not Foreign Shares. Similarly, if the Lender has lent to the Borrower NVDRs, the Lender will not accept the return of Thai Securities which are not NVDRs.

6 BORROWER’S WARRANTIES

The Borrower warrants and undertakes to the Lender on a continuing basis to the intent that such warranties shall survive the completion of any transaction contemplated herein, that:

(a) it is not licensed in Thailand as a securities broker, securities dealer or for securities lending or borrowing business; and
(b) each Loan of Thai Securities shall be conducted as an offshore transaction from a place of business outside of Thailand.

7 TRANSACTIONS ENTERED INTO AS AGENT

The Agency Annex of the Agreement, as amended or supplemented from time to time, will apply to Thai Loans where the Lender acts as agent for a Principal. The Agreement as amended by this Offshore Addendum will apply as between the Borrower and each Principal as if each Principal were a party to this Offshore Addendum. 

8 TAX

Each of the Borrower and the Lender represents and warrants to each other, on an ongoing basis, that no payment received or to be received by it under the Agreement (as amended by this Offshore Addendum) is attributable to a trade or business carried on by it through a permanent establishment in Thailand.

9 [bookmark: _Hlk111573909]INTEREST ON OUTSTANDING PAYMENT

Paragraph 15 (Interest on Outstanding Payments) of the Agreement shall be amended with respect to a Thai Loan such that in the event of either Party failing to remit sums in accordance with the Agreement, such Party hereby undertakes to pay to the other Party, upon demand, interest (before as well as after judgment) on the net balance due and outstanding, for the period commencing on and inclusive of the original due date for payment to (but excluding) the date of actual payment, in the same currency as the principal sum and at the rate referred to in paragraph 11.7. No interest shall be payable under this paragraph in respect of any day on which one Party endeavours to make a payment to the other Party but the other Party is unable to receive it.[footnoteRef:2] [2:  CMHM Note: The following sentence will not be enforceable in Thai court: "Interest will accrue daily on a compound basis and will be calculated according to the actual number of days elapsed". Section 224 of the Thai Civil and Commercial Code provides that during the default period, charging of interest on interest is prohibited. It should be noted that Thai courts will have discretion not to enforce the agreement if the court considers that there is any issue under the agreement which is contrary to Thai public order or good morals. The scope of the court’s discretion on public order or good morals has not yet been definitively established. In any case, there are number of precedent cases indicating that charging of interest on interest is contrary to Thai public order or good morals. Please further note that charging interest on interest under Thai law is only permitted in respect of a loan agreement where the parties to the loan agreement agree in writing that interest which has been due for not less than one year will be added to the principal amount and accrued interest.
In addition, we note that LIBOR will cease to exist, Parties should consider changing the reference from LIBOR to other risk free rate.] 


10 MISCELLANEOUS

10.1 [bookmark: _Hlk111573944]This Offshore Addendum and any non-contractual obligations arising out of or in relation to this Offshore Addendum shall be governed by, and construed in accordance with, English law. The courts of England have exclusive jurisdiction to hear and decide any suit, action or proceedings, and to settle any disputes or any non-contractual obligation which may arise out of or in connection with this Offshore Addendum and, for such purposes, each Party irrevocably submits to the jurisdiction of the courts of England. Each Party irrevocably waives any objection that it might at any time have to the courts of England being nominated as the forum to hear and decide any suit, action or proceedings and to settle any disputes or any non-contractual obligation and agrees not to claim that the courts of England are not a convenient or appropriate forum.[footnoteRef:3] [3:  CMHM Note: the choice of English law agreed by the parties as the governing law will be recognized by the Courts of Thailand, but only to the extent to which such law is proven to the satisfaction of the Courts of Thailand (which satisfaction is within the discretion of the Courts) and is not considered by the Courts of Thailand to be contrary to the public order or good morals of the people of Thailand.  Please note that the scope of the public order or good morals of the people of Thailand has not been definitively established. ] 


10.2 Any provision of the Agreement that has not been varied pursuant to this Offshore Addendum shall remain in full force and effect.  

10.3 Each Party shall have the right to terminate this Offshore Addendum by giving not less than [15 Business Days’ notice][footnoteRef:4] in writing to each other party (which notice shall specify the date of termination) subject to an obligation to ensure that all Thai Loans which have been entered into but not discharged at the time such notice is given are duly discharged in accordance with the Agreement (including this Offshore Addendum).  Termination of this Offshore Addendum shall not terminate the Agreement unless otherwise specified and in accordance with the terms of the Agreement. Termination of the Agreement shall terminate this Offshore Addendum.  [4:  CMHM Note: It is possible to negotiate the period for delivery of the termination notice. However, please note that under Thai law, a party has the right to terminate a contract with notice to other party specifying a reasonable period of time to perform obligations within such period of time. There is no definition of 'a reasonable period of time'. The normal practice for the period of giving termination notice is approximately 7 to 15 days. Alternatively, the parties may expressly agree in the contract that the contract is automatically terminated upon the occurrence of a specific circumstance.] 


10.4 A person who is not party to this Offshore Addendum has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Offshore Addendum.  For the avoidance of doubt, the foregoing provision does not apply to any Principal for whom the Lender is acting hereunder. 


IN WITNESS whereof, this Offshore Addendum has been executed on behalf of the parties hereto as of the date first above-written.




[BORROWER], as the Borrower




By:	_____________________________________
Name:
Title:

By:	_____________________________________
Name:
Title:




[LENDER], as the Lender




By:	______________________________________
Name:
Title:
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